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OPINION
l.

On January 17, 1995, the Tennessee Department of Children’s Services (“DCS”) filed a
petition for temporary custody of five-year-old R.A.A. Thepetition alleges, among other things, that
the Johnson City police found the child in the custody of an intoxicated man and that “knives were
laying around within reach of the child and also aloaded gun.” The police officer on the scene
reported that he had encountered Mother at the scene, that she was also intoxicated, and that she
“would not be aresource for the child.” Upon the filing of the petition, the juvenile court entered
an order placing temporary care and custody of the child with DCS. Thechild hasbeeninfoster care
since her custody was firg granted to DCS.



OnJuly 24, 1997, DCSfiled a petition to terminate the parental rights of Mother and R.A.A.
(“Father”).! Father appeared for the hearing on DCS's petition and voluntarily relinquished his
rightsto the child, whereupon the court terminated all of his parental rights. Following abenchtrial,
the court terminated Mother’ s parental rights. In the final judgment, entered March 12, 1998, the
trial court found as follows:

The Court found that [Mother] is a good and religious person who
loves her daughter, but is of limited intellectual functioning and has
a paranoid view of other people. That [Mother] attended parenting
classes but was unable to benefit from parenting classes, therefore,
shewas unableto improve, and the Court doubtsthat shewould have
the ability toimprove in the foreseeable future. That [Mother] does
not have the ability to keep her child safe and secure. That [Mother]
participated in thergpy with [the therapist] at the Mental Health
Center, but she has made no progress in therapy and has in fact
worsened in some ways. That [Mother’s cousin], who resideswith
[Mother], isalso agood person, but does not havethe ability to parent
achild. That they livein anice home which is adequate, however,
the home had a bad odor when visited by [the DCS worker]. The
Court found that [the child] has been in foster care for a lengthy
period of time and has progressed whilein foster care, but she needs
a stable and permanent home and, due to [Mother's] limited
intelligence and personality disorder, she is unable to parent her
daughter. That thisis not intentional, however, [Mother] has shown
poor choices and poor judgment in her male friends which hasled to
her child's placement in foster care.

That the petition filed by [DCS] iswell taken and should be sustained
and relief granted thereunder for the causes as stated therein in that
under the provisionsof T.C.A. § 36-1-113(g)(3)(A), that on thebasis
of clear and convincing evidencethat terminationisinthechild’ sbest
interest in that the child has been removed from the custody of the
parents by the Court for a least six (6) months, and one or more of
the following conditions exist: (i) The conditions which led to the
child's removal or other conditions which in al reasonable
probability would cause the child to be subjected to further abuse or
neglect and which, therefore, prevent the child’ sreturn to the care of
[Mother] still pergsts; (ii) There is little likelihood that these
conditions will be remedied at an early date so that the child can be
returned to [Mother] in the near future; and (iii) The continuation of
the parent and child relationship greatly diminishes the child’'s

1Father did not appeal the termination of his parental rights.
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chances of early integration into a stable and permanent home. That
pursuant to T.C.A. 836-1-113(g)[(8)](A) [&] (B), [Mother] is
incompetent to adequately provide for the further care and
supervision of the child because [Mother’s] mentd condition is
presently so impaired and is so likely to remain so that it isunlikely
that [Mother] will be able to assume or resume the care of and
responsibility for the child in the near future. Pursuantto T.C.A. 8
36-1-113(g)(2), there has been substantial noncompliance by
[Mother] with the statement of responsibilities in the Foster Care
Plan.... Thatitis, therefore, for the best interest of the said child and
the publicthat all of the parental rights of the Defendants, [ Father and
Mother], to the said child be forever terminated and the complete
custody, control and guardianship of the said child should now be
awarded to [DCS] ....

In this non-jury case, our review is de novo upon the record of the proceedings below; but
therecord comesto uswith apresumption of correctnessasto thetrial court’ sfactual determinations
that we must honor unless the evidence preponderates otherwise. Tenn. R. App. P. 13(d); Wright
v. City of Knoxville, 898 S.\W.2d 177, 181 (Tenn. 1995); Union Carbide Corp. v. Huddleston, 854
S.w.2d 87, 91 (Tenn. 1993). Thetria court’s conclusions of law, however, are afforded no such
presumption. Campbell v. Florida Steel Corp., 919 S.W.2d 26, 35 (Tenn. 1996); Presleyv. Bennett,
860 S.W.2d 857, 859 (Tenn. 1993).

It iswell-settled that “ parents have a fundamental right to the care, custody, and control of
their children.” InreDrinnon, 776 S.W.2d 96, 97 (Tenn. Ct. App. 1988) (citing Stanley v. lllinois,
405U.S. 645,92 S. Ct. 1208, 31 L. Ed. 2d 551 (1972)). However, thisright isnot absolute and may
be terminated if there is clear and convincing evidence justifying termination under the pertinent
statute. Santosky v. Kramer, 455 U.S. 745, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982). Clear and
convincing evidenceis evidence which * eliminates any serious or substantial doubt concerning the
correctness of the conclusionsto be drawn from the evidence.” O’Daniel v. Messier, 905 S.W.2d
182, 188 (Tenn. Ct. App. 1995).

The issues raised in the pleadings, and the trial court’s findings, implicate the following
statutory provisions.



T.C.A. § 37-1-147 (2001)

(a) Thejuvenile court shall be authorized to terminae therights of a
parent or guardian to a child upon the grounds and pursuant to the
procedures set forth in title 36, chapter 1, part 1.

* * %

T.C.A. § 36-1-113 (2001)

(a) Thechancery and circuit courts shall have concurrent jurisdiction
with the juvenile court to terminate parentd or guardianship rightsto
a child in a separate proceeding, or as a part of the adoption
proceeding by utilizing any grounds for termination of parenta or
guardianship rights permitted in thispart or intitle 37, chapter 1, part
1 and title 37, chapter 2, part 4.

* * %

(c) Termination of parental or guardianship rights must be based
upon:

(1) A finding by the court by clear and convincing evidence that the
groundsfor termination of parental or guardianship rights have been
established; and

(2) That termination of the parent’ s or guardian’ srightsisin the best
interests of the child.

(g) Initiation of termination of parental or guardianship rightsmay be
based upon any of the following grounds:

* % %

(2) There has been substantial noncompliance by the parent or
guardian with the statement of responsibilitiesin a permanency plan
or aplan of care pursuant to the provisions of title 37, chapter 2, part
4

(3)(A) The child has been removed from the home of the parent or
guardian by order of acourt for aperiod of six (6) months and:
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(i) The conditions which led to the child’s remova or other
conditions which in dl reasonable probability would cause the child
to be subjected to further abuse or neglect and which, therefore,
prevent the child’'s safe return to the care of the parent(s) or
guardian(s), still persst;

(ii) Thereislittle likelihood that these conditions will be remedied at
an early date so that the child can be safely returned to the parent(s)
or guardian(s) in the near future; and

(iii) The continuation of the parent or guardian and child relationship
greatly diminishesthe child’ schancesof early integration into asafe,
stable and permanent home.

(8)(A) The chancery and circuit courts shall have jurisdiction in an
adoption proceeding, and the chancery, circuit, and juvenile courts
shall have jurisdiction in a separate, independent proceeding
conducted prior to an adoption proceeding to determineif the parent
or guardian is mentally incompetent to provide for the further care
and supervision of the child, and to terminate that parent’s or
guardian’ s rights to the child.

(B) The court may terminate the parental or guardianship rights of
that person if it determines on the basis of clear and convincing
evidence that:

(i) The parent or guardian of the child isincompetent to adequately
provide for the further care and supervision of the child because the
parent’ s or guardian’smental condition is presently so impaired and
isso likely to remain so that it isunlikely that the parent or guardian
will be ableto assume or resumethe care of and responsibility for the
child in the near future, and

(ii) That termination of parental or guardian rights is in the best
interest of the child.



T.C.A. § 37-2-403 (2001)

(a)(1) Within thirty (30) days of the date of foster care placement, an
agency shall prepare aplan for each child in its foster care....

* * %

(2)(A) The permanency plan for any child infoster care shall include
astatement of responsibilitiesbetween the parents, theagency and the
caseworker of such agency....

(C) Substantial noncompliance by the parent with the statement of
responsibilities provides grounds for the termination of parental
rights, notwithstanding other statutory provisions for termination of
parental rights, ....

V.

Mother raises numerous issues for our consideration. They can be succinctly divided into
three categories: (1) whether the trial court failed to find the grounds for termination by clear and
convincing evidence; (2) whether the evidence preponderates against thetrial court’ sdetermination
that there was clear and convincing evidence of grounds for termination; and (3) whether the trial
court committed certain procedurd errorsthat warrant reversal.

A.

Mother first argues that, while the trial court found by clear and convincing evidence that
termination wasin the child’s “best interests,” see T.C.A. 8§ 36-1-113(c)(2), it failed to apply the
clear and convincing evidence standard with respect to the grounds for termination, as required by
T.C.A. §36-1-113(c). Wedisagree.

Initsfinal judgment, thetrial court stated as follows:

That the petition filed by [DCS] iswell taken and should be sustained
and relief granted thereunder for the causes as stated therein in that
under the provisions of T.C.A. 8 36-1-113(g)(3)(A), that on the basis
of clear and convincing evidencethat terminationisinthechild’ sbest
interest in that the child has been removed from the custody of the
parents by the Court for at least six (6) months, and one or more of
the following conditions exist: (i) The conditions which led to the
child’'s removal or other conditions which in all reasonable
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probability would cause the child to be subjected to further abuse or
neglect and which, therefore, prevent the child’ sreturn to the care of
[Mother] still pergsts; (ii) There is little likelihood that these
conditions will be remedied a an early date so that the child can be
returned to [Mother] in the near future; and (iii) The continuation of
the parent and child relationship greatly diminishes the child's
chances of early integration into astable and permanent home. That
pursuant to T.C.A. 836-1-113(9)[(8)](A) [&] (B), [Mother] is
incompetent to adequately provide for the further care and
supervision of the child because [Mother's] mentd condition is
presently so impaired and is so likely to remain so that it is unlikely
that [Mother] will be able to assume or resume the care of and
responsibility for the child in the near future. Pursuantto T.C.A. 8
36-1-113(g)(2), there has been substantial noncompliance by
[Mother] with the statement of responsibilities in the Foster Care
Plan.... Thatitis, therefore, for the best interest of the said child and
the publicthat all of the parental rights of the Defendants, [ Father and
Mother], to the said child be forever terminated and the complete
custody, control and guardianship of the said child should now be
awarded to [DCS] ....

(Emphasisadded). Whilethetrial court undoubtedly could have placed more emphasison the clear
and convincing evidence standard in itsruling, wefind that the court’ s reference to “on the basis of
clear and convincing evidence” encompasses not just the best interests of the child, but the grounds
for termination aswell. Thisisabundantly clear from the factual findings of the court, as set forth
inthefinal judgment, which findings precedethe court’ s statement that the petition for termination
should be sustained. Furthermore, all of the wording that followsthe court’ sreferenceto “clear and
convincing evidence” relates to the grounds for termination. We find and hold that afair reading
of thetrial court’s judgment reflects that the court found grounds for termination based upon clear
and convincing evidence.

B.
1.

Thetrial court found thefollowing three groundsfor termination of Mother’s parental rights:
(2) under T.C.A. 836-1-113(g)(2), that there has been substantial noncompliance by the parent with
the statement of responsibilitiesin the plan of care; (2) under T.C.A. 8 36-1-113(g)(3)(A), that the
child has been removed from the home of the parent for a period of six months and the conditions
which led to the child’ sremoval still persist; that thereislittle likelihood that these conditions will
be remedied; and that the continuation of the parent/childrelationship greatly diminishesthe child’s
chancesfor early integration into a safe, stable and permanent home; and (3) under T.C.A. § 36-1-
113(g)(8), that the parent isincompetent to adequately provide for the further care and supervision
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of the child because the parent’s menta condition is presently so impaired and is likely to remain
so that, consequently, it is unlikely that the parent will be able to assume or resume the care of the
childin the near future. In essence, Mother arguesthat the evidence preponderates against thetrial
court’ sfindings on each of these grounds.

With respect to the ground of substantial noncompliance with theplan of care, weagreewith
Mother that the evidence does preponderate against thetria court’sfinding. The Foster Care Plan,
dated February 16, 1995, required Mother to do thefollowing: (1) provide DCSwith apsychological
report on herself; (2) engage in therapy and present proof of progress made; (3) disassociate from
the people Mother fights with and goes to court about; (4) find ahomein good repair with working
utilities, comfortable furnishings, and a separate bedroom and bed for the child; (5) complete
parenting classes; and (6) maintain astable income. A second Plan of Care, dated January 1, 1996,
contained the same requirements.

The proof in the record reveals that in March, 1995, Mother submitted to a psychological
eval uation, which was provided to DCSin accordancewith the plan of care. Mother’smental health
therapist testified that while M other missed anumber of her therapy appointmentsin 1994 and 1995,
her attendance later “improve[d] dramatically.” Mother purchased a home and moved away from
the neighbors with whom she was formerly quarreing, in compliance with the plan. The home she
purchased was, in thewords of the DCS case worker, “ adequate” and met dl of the requirements of
the plan of care. The only concern of the case worker was a pervasive odor in the house. Mother
did attend the required parenting classes, though shewas unable to successfully complete the classes
becauseshe could not passthefinal parenting exam. Dueto her mental disabilities, Mother receives
social security disability, which provides her with astable, if small, income.

Inlight of these facts, we cannot say that thereis clear and convincing evidence that M other
has not substantially complied with the plan of care. With the exception of her poor attendance in
the early years of her therapy sessions and her inability to passthefinal parenting exam, Mother has
completed al of the requirements of the plan. We do not believe that the partial failureto complete
two of the six requirements amounts to substantial noncompliance, and we therefore find that the
evidence preponderatesagaing thetrid court’ sfindingswith respect to this ground for termination.

However, “[i]nitiation of termination of parental ... rights may be based upon any” of nine
statutory grounds. T.C.A. 8 36-1-113(g) (emphasis added). In addressing the issue of failure to
remedy the conditions preventing the return of the child, the court found by clear and convincing
evidence that the child had been in the custody of DCSfor at least six months and further held that
“(i) [t]he conditions which led to the child’ sremoval ... still persist[]; (ii) [t]hereislittle likelihood
that these conditions will be remedied at an early date ...; and (iii) [t]he continuation of the ...
relationship greatly diminishes the child’ s chances of early integration into a stable and permanent
home.” We cannot say that the evidence preponderates against these findings.

Mother’ spsychological evaluationsreveal ed that she possessesan | Q of 67, which placesher
in the mild range of mental retardation. She was diagnosed as having “major depression with
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psychatic features’ and “anxiety disorder.” The psychological examiner, who had performed a
disability evduation of Mother in February, 1994 and a psychological evaluation in March, 1995,
testified that Mother’ s condition was “much worse” at the second eval uation.

The mental health therapist with whom Mother worked testified that he“[did not] seeavery
favorable prognosisfor much significant behaviord change” in M other and that her leve of paranoia
had increased throughout the course of thetherapy sessions. Hefurther testified that hedid not think
Mother had the knowledge, insight or judgment to parent her child, and that there was virtually
nothing more Mother could do to acquire those skills.

There is clear and convincing evidence to support the trial court’s finding that these
conditionsare unlikely to be remedied in the near future and that the continuation of Mother’ slegal
relationship with the child will greatly diminish the child's chances of an early integration into a
stable home environment.

Turning to the third ground for termination, that of mental incompetence, we find that the
evidence does not preponderate against the trial court’s finding — made by clear and convincing
evidence — that Mother’s mental condition is so impaired that it is unlikely she will be able to
properly care for her child in the near future. It is undisputed that Mother has numerous mental
disabilities and that, in spite of her efforts in therapy, she has been unable to improve. Mother’s
therapist testified at trial that Mother had not shown much insight into what needed to be done to
regain custody of her child or to be agood parent. When asked if medication could assist Mother,
the therapist responded, “I don’t think it's going to make a significant difference in her level of
functioning.”

Whilewe recognize that Mother is essentially helplessto improve her mental condition and
that her actions are not willful, mental incompetence is neverthelessavalid ground for terminating
parental rights. SeeT.C.A. 836-1-113(g)(8). In StateDep’t of Human Servs. v. Smith, 785 SW.2d
336, 338 (Tenn. 1990), the Supreme Court stated that to hold otherwise “would nullify asignificant
part of the legidative plan for the welfare of dependent and neglected children.” The court went on
to opine that “[a]n obvious result of the holding is to condemn a child, whose parents are unfit to
properly care for the child because of mental illness, to alife in seria foster homes without any
possibility of astable, permanent home.” 1d. When the interests of a parent and child conflict, the
conflict must be resolved in favor of the child, see T.C.A. 8§ 37-2-401(c) (2001), and therefore, we
find that while Mother has made efforts at improving her mental condition, her inability to do so
providesclear and convincing evidenceof asecond ground for the termination of her parentd rights.

2.

Finally, we must examine the best interests of the child. The factors a court must consider
when deciding whether the termination of parental rights is in the best interest of the child are set
forthin T.C.A. 8 36-1-113(i):



(1) Whether the parent or guardian has made such an adjustment of
circumstance, conduct, or conditions as to make it safe and in the
child’ s best interest to be in the home of the parent or guardian;

(2) Whether the parent or guardian has faled to effect a lasting
adjustment after reasonable efforts by available social services
agencies for such duration of time that lasting adjustment does not
reasonably appear possible;

(3) Whether the parent or guardian has maintained regular visitation
or other contact with the child;

(4) Whether ameaningful relationship has otherwise been established
between the parent or guardian and the child;

(5) The effect a change of caretakers and physical environment is
likely to have on the child’s emotional, psychological and medical
condition;

(6) Whether the parent or guardian, or other person residing with the
parent or guardian, has shown brutality, physical, sexual, emotional
or psychological abuse, or neglect toward the child, or another child
or adult inthe family or household;

(7) Whether the physical environment of the parent’s or guardian’s
home is healthy and safe, whether there is criminal activity in the
home, or whether thereis such use of alcohol or controlled substances
as may render the parent or guardian consistently unable to care for
the child in a safe and stable manner;

(8) Whether the parent’ sor guardian’ smental and/or emotional status
would be detrimental to the child or prevent the parent or guardian
from effectively providing safe and stable careand supervisionfor the
child; or

(9) Whether the parent or guardian has paid child support consistent
with the child support guidelines promulgated by the department
pursuant to T.C.A. § 36-5-101.

Thetestimony of Mother’ s thergpist and the psychological examiner reveal that Mother has

not been able to improve her mental condition to the point where she can understand how to
effectively parent her child. See T.C.A. 8 36-1-113(i)(1). Further, Mother’s therapist opined that
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he does not anticipate that Mother will be able to make the necessary changes and that he does not
know how Mother could acquire the skills she needs. See T.C.A. 8§ 36-1-113(i)(2).

The child’ sfoster care worker testified that the child had a very strained relationship with
Mother and that the child wasnot interested in visitation with Mother. The DCS case worker stated
that the child had indicated that she did not want to continue visitation with Mother. See T.C.A. 8
36-1-113(i)(4).

The child hasbeen in foster carefor over seven and ahalf years. Thefoster carefamily with
whom the child has been living for most of the seven and a half yearsisinterested in adopting her,
and thefoster careworker testified that the child hopesto be adopted by her foster parents. A change
in caretakers at this time, i.e., returning the child to the care of Mother, would likely have a
profoundly negative psychol ogical and emotional impact onthechild. SeeT.C.A. 8 36-1-113(i)(5).

While Mother currently resides with her cousin, she has lived with men over time and has
left the child in the care of men who have sexually abused the child inthe past. See T.C.A. 8§ 36-1-
113(i)(6). Asthetherapist testified, Mother’s mental condition has not improved with counseling
and the therapist does not think that Mother has the knowledge, insight, or judgment to effectively
parent her child. See T.C.A. 8§ 36-1-113(i)(7) & (8).

Thetrial testimony revealsthat Mother has maintained regular visitation with the child. See
T.C.A. 8 36-1-113(i)(3). Thetrial court did not address the issue of child support, and thereis no
specific evidence in the record before us regarding this matter. See T.C.A. 8 36-1-113(i)(9).

We concludethat the evidence contained in the record does not preponderateagainst thetrial
court’ sfinding by clear and convincing evidencethat the termination of Mother's parental rightsis
in the best interests of the child.

C.

M other rai ses numerous procedural issuesthat we will now address. First, Mother contends
that the trial court’ s judgment does not appear to have been entered by the court clerk. Our review
of therecord reveals that the judgment was indeed entered by the clerk, asafant stamp of the court
clerk appears on the first page of the judgment. Mother aso contends that this judgment was not
submitted to Mother’ s attorney before entry and that an unsigned copy waslater mailed to Mother’s
attorney. The Tennessee Rules of Civil Procedurerequirethat afinal judgment contan:

(1) the signatures of the judge and all parties or counsel, or
(2) the signatures of the judge and one party or counsd with a

certificate of counsd that a copy of the proposed order has been
served on all other parties or counsel, or
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(3) the signature of thejudge and a certificate of the clerk that a copy
has been served on all other parties or counsel.

Tenn. R. Civ. P. 58 (emphasis added). Asthisjudgment was signed by the trial judge and counsel
for DCS, and asthe certificate of service indicatesthat a*“true and exact copy” of thejudgment was
mailed to both Mother’ s counsel and the Guardian ad Litem, the entry of thejudgment isclearly in
compliance with the Rules of Civil Procedure. We find no merit in thisissue.

Mother next contendsthat the record does not indicate that thetrial court advised the parties
of their right to appeal, pursuant to Tenn. R. Juv. P. 32(h), nor does the record indicate that the trial
court advised the parties of the time limits and manner for perfecting an gppeal, pursuant to Tenn.
R. Juv. P. 36(d). AsMother timely filed her Notice of Appeal on March 18, 1998, one week after
the entry of thetrial court’sjudgment, and as no party to this appeal has raised an issue reating to
the timeliness of the gppeal, we find the alleged errors, even if true, to be harmless. Thisisueis
therefore without merit.

Mother raises numerous dleged errors relating to the earlier dependency and neglect
proceedings in this case, including an alleged violation of due process in the sad proceedings.
However, this Court has held that any violation of due process in dependency and neglect
proceedings may becured by asubsequent valid termination of parental rightsproceeding. See State
Dept. of Human Servs. v. Grove, C.A. 153, 1989 Tenn. App. LEXIS 45, at *7-8 (Tenn. Ct. App.
E.S., filed January 20, 1989), perm. app. denied, May 1, 1989. As for other errors claimed by
Mother in the dependency and neglect proceedings, our careful review of thetranscript and thetrial
court’ s judgment revedsthat thetrial court in the instant case did not rely on those proceedingsin
making its decision. Consequently, any adleged error is harmless, and we find no merit in these
issues.

Mother next contendsthat thetrial court erred inrelyingon the expert testimony of Mother’s
mental health therapist in that he was not qualified to render opinions on Mother’s parenting
abilities Our review of therecordrevealsthat Mother did not object to thisexpert testimony at trial.
Issuesnot raised at trial may not be raised for thefirst timeon appeal. Simpson v. Frontier Cmty.
Credit Union, 810 S.\W.2d 147, 153 (Tenn. 1991); Lawrence v. Stanford, 655 S.W.2d 927, 929
(Tenn. 1983). Accordingly, we decline to address this issue.

Finally, Mother argues that the record in this caseisincompl ete and that the four-year delay
in transmitting the appeal from the trid court to this court is aviolation of Mother’s due process
rights, among other things. With respect to the contention that the record is incomplete, it was
Mother’ s responsibility, as the appellant, to file a complete record demonstrating the errors upon
which sherelies. Tenn. R. App. P. 24. To the extent the record isincomplete, this omission isthe
fault of Mother. As Mother did not comply with the applicable rules of the Rules of Appdlate
Procedure, she cannot now be heard to complain. Furthermore, as the appellant, it was Mother’s
responsibility to raise the issue of any delay in the transmission of the appeal with thetrial court.

-12-



Therecordreveasthat it wasDCS, not Mother, who eventudly filed amotion to resolve this appeal.
These issues are without merit.

V.
Thejudgment of thetrial court isaffirmed. Thiscaseisremanded for enforcement of thetrial

court’s judgment and for collection of costs assessed below, all pursuant to applicable law. Costs
on apped are taxed to the appellant, B.J.A.L.

CHARLESD. SUSANO, JR., JUDGE
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